FILED
18-0635
7/16/2018 12:00 AM
tex-25989189
SUPREME COURT OF TEXAS
BLAKE A. HAWTHORNE, CLERK

No. 18-0635
____________________________________________________________
IN THE SUPREME COURT
OF THE STATE OF TEXAS
____________________________________________________________
MARY CUMMINS,
Defendant-Appellant,
v.
AMANDA LOLLAR,
Plaintiff-Appellee
___________________________________________________________
On Appeal from County Court at Law Number Three
Tarrant County, Texas
Trial Court No. 2015-002259-3; Honorable Mike Hrabal, Presiding
After a Decision by the Seventh Court of Appeals of Texas
Case No. 07-16-00337-CV
___________________________________________________________
PETITION FOR REVIEW
___________________________________________________________

Mary Cummins
Appellant In Pro Per
645 W. 9th St. #110-140
Los Angeles, CA 90015-1640
(310) 877-4770 Direct
(310) 494-9395 Fax
mmmaryinla@aol.com

i

IDENTITY OF PARTIES AND COUNSEL

PETITIONER:
Mary Cummins
In Pro Per
645 W. 9th St. #110-140
Los Angeles, CA 90015-1640
Direct: (310) 877-4770
Fax: (310) 494-9395
Mary@MaryCummins.com
APPELLEES:
Amanda Lollar
Randall E. Turner
Law Offices of Randall E. Turner, PLLC
5017 El Campo Ave.
Fort Worth, Texas 76107
Direct: (817) 420-9690
Fax: (817) 887-5717
Randy@RandyTurner.com

ii

TABLE OF CONTENTS

Page

Identity of Parties and Counsel........................................................ i
Index of Authorities........................................................................... vii
Statement of the Case...................................................................... xiv
Statement Regarding Oral Argument............................................... xv
Issues Presented
1. Did the Appeals Court err in denying Appellant’s Motion to
Dismiss per the Citizen Participation Act?

16

2. Did the Appeals Court err in denying Appellant’s Motion to
Dismiss per the Defamation Mitigation Act?

17

Defamation claims
a. Is Appellee a limited-purpose public figure with respect to
their voluntary and public participation in non-profit, animal and bat
care?
b. Is Appellant media?
c. Are statements about Appellee, public safety, public health,
government action, statements about matters of public concern?
d. Did Appellee present “more than a scintilla” of evidence that
any of the alleged defamatory statements were made by Appellant
and meet all four of the following criteria?
i is a verifiable statement of fact
ii is false or not substantially true.
iii is of and concerning Appellee, and
iiii is capable of conveying a defamatory meaning about
Appellee

iii

3. Did the Appeals Court err in denying Appellant’s Motion to
Dismiss based on lack of clear and convincing evidence that
Appellant allegedly defamed Appellee with malice?

28

4.Did the Appeals Court err in denying Appellant’s Motion to
Dismiss based on fraud, forgery and perjury committed by
Appellee and attorney Randy Turner?

29

5.Did the Appeals Court err in denying Appellant’s Motion to
Dismiss based on Statute of Limitations of one year for
defamation?

.
26

6.Did the Appeals Court err in denying Appellant’s Motion to
Dismiss based on lack of jurisdiction?

28

Conclusion

30

Prayer

31

Certificate of Service

32

Appendix

33

References to the record will be as follows: “CR_*_@_#_” for the Clerk’s
Record, “RR__@__” for the Reporter’s Record, * will be the volume, # will
be the page number. “Pla Exh __” for the Plaintiffs’ trial exhibits. “Def Exh
__” for the Defendant’s trial exhibits, “RB__” for Appellees Reply Brief. “B”
for Appellant’s initial brief. “P” for paragraph.
Appellant Mary Cummins will be referred to as “Cummins.” Appellee
Amanda Lollar will be referred to individually as “Lollar.” Bat World
Sanctuary will be referred to as “BWS.”

iv

Case Law

INDEX OF AUTHORITIES

Page

Arthur’s Garage, Inc. v. Racal-Chubb Sec. Sys., Inc.,
997 S.W.2d 803, 810 (Tex. App.—Dallas 1999, no pet.).

74

Baker,
812 S.W.2d at 55

75

Bridgmon v. Array Sys. Corp.,
325 F.3d 572, 577 (5th Cir.2003)

60

Carla Main et al v H. Walker Royall,
No. 05-09-01503-CV, 2010 Tex. App.

9, 10,
12

Diaz v. NBC Universal, Inc.,
No. 08-1190-cv, 337 Fed. Appx. 94 (2d Cir 2009)

21

Double Diamond, Inc. v. Van Tyne,
109 S.W.3d 848 (Tex. App.‚ Dallas 2003, no pet.)

23

Dudrick v. Dolcefino,
No. 14-96-01181-CV, 1998 Tex. App. LEXIS 7682 (Tex.
App.Houston [14th Dist.])

12

Freedom Commc‚ns, Inc. v. Coronado,
296 S.W.3d 790 (Tex. App.‚ Corpus Christi 2009, no pet.)

23

Gertz v. Robert Welch, Inc.,
418 U.S. 323 (1974)

19

Harvest House Publishers v. Local Church,
190 S.W.3d 204 (Tex. App.‚ Houston [1st Dist.] 2006, pet.
denied)

22

Henriquez v. Cemex Mgmt., Inc.,
177 S.W.3d 241 (Tex. App.‚ Houston [1st Dist.] 2005, pet.
denied)

22

v

Holloway v. Tex. Elec. Util. Constr., Ltd.,
282 S.W.3d 207 (Tex. App.‚ Tyler 2009, no pet.)

26

Holt,
835 S.W.2d at 84.

61

King Ranch, Inc. v. Chapman,
118 S.W.3d 742 (Tex. 2003)

16

Kirch v. Liberty Media Corp.,
449 F.3d 388 (2d Cir. 2006)

21

Levinsky‚s, Inc. v. Wal-Mart Stores, Inc.,
127 F.3d 122 (1st Cir. 1997)

22

Masson v. New Yorker Magazine,
501 U.S. 496 (1991)

24

Mercier v. Sw. Bell Yellow Pages, Inc.,
214 S.W.3d 770, 773 (Tex. App.—Corpus Christi 2007,
no pet.)

60

Merrell Dow Pharms. v. Havner,
953 S.W.2d 706 (Tex. 1997)

16

Milkovich v. Lorain Journal Co.,
497 U.S. 1 (1990)

18,
19,20

Moldea v. N.Y. Times Co.,
22 F.2d 310 (D.C. Cir. 1994)

19

Musser v. Smith Protective Servs., Inc.,
723 S.W.2d 653 (Tex. 1987)

22

NAACP v. Claiborne Hardware Co.,
458 U.S. 886 (1982)

20

Newspapers, Inc. v. Matthews,
339 S.W.2d 890 (Tex. 1960)

20, 21

N.Y. Times Co. v. Sullivan,
376 U.S. 254 (1964)

17

vi

Paul Mood and K&M Distributors v. Kronos Product, Inc.,
Dallas County; 5th district (05-06-00111-CV, 254 SW3d
8, 11-28-07)

61

Phillips v. Phillips,
820 S.W.2d 785, 788 (Tex. 1991).

74

Plotkin v. Joekel,
No. 01-06-00624-CV, 2009 Tex. App. LEXIS 7709 (Tex.
App., Houston [1st Dist.] Sept. 25, 2009, pet. denied)

27

Prime Prods., Inc. v. S.S.I. Plastics, Inc.,
97 S.W.3d 631, 636 (Tex. App.—Houston [1st Dist.]
2002)

60

Sava Gumarska v. Advanced Polymer Sciences, Inc.,
128 S.W.3d 304, 317 n.6 (Tex. App.-Dallas 2004, no pet.)

60

Scott v. Godwin,
147 S.W.3d 609 (Tex. App.‚ Corpus Christi 2004, no pet.)

15

Shaw v. Palmer,
197 S.W.3d 854 (Tex. App.‚ Dallas 2006, pet. denied)

18,
19,20

Stewart Title Guar. Co. v. Aiello,
941 S.W.2d 68, 73 (Tex. 1997)

73

Szczepanik v. First Southern Trust Co.,
883 S.W.2d 648, 649 (Tex. 1994)

61

United States v. Nat‚l Treasury Employees Union,
513 U.S. 454 (1995)

15

Valence Operating Co. v. Dorsett,
164 S.W.3d 656, 664 (Tex. 2005).

74

Vice v. Kasprzak,
No. 01-08-00168-CV, 2009 Tex. App. LEXIS 7725 (Tex.
App., Houston [1st Dist.])

11

vii

Stuart v. Bayless,
964 S.W.2d 920, 921 (Tex. 1998)

61

Valero Mktg. & Supply Co. v. Kalama Int'l, LLC,
60
51 S.W.3d 345, 351(Tex.App.-Houston [1st Dist]2001,no pet.)
West v. Triple B Servs., LLP,
264 S.W.3d 440, 446 (Tex. App.-Houston [14th Dist]
2008, no pet.)

60

WFAA-TV, Inc. v. McLemore,
978 S.W.2d 568 (Tex. 1998)

9, 10,
11, 13

Winchek,
232 S.W.3d at 202

60

Constitutional Provisions
U.S. CONST., amend I

20, 21

Statutes and Rules
Tex. Civ. Prac. & Rem. Code Ann. § 38.001

72

Tex. Civ. Prac. & Rem. Code § 73.001

7

Tex. Civ. Prac. & Rem. Code Ann. § 41.008

58

Tex. Civ. Prac. & Rem. Code Ann. § 41.003

58

Tex. R. Civ. P. 166a(i)

16

viii

STATEMENT OF THE CASE
This is an Internet defamation case which is related to District Court
case 352-248169-10 and related appeal 02-12-00285-CV1. Appellee sued
Appellant for alleged defamation claiming in their petition (CR 1 @ 14)
unspecified damages over items allegedly posted on the Internet. This
appeal arises from a Motion to Dismiss (Original Motion CR 1 @ 24)
(Amended Motion CR 7 @ 176) in the trial court. The Motion to Dismiss
was per the Citizen Participation Act, Defamation Mitigation Act, Fraud,
Forgery, Perjury by Appellee, Statute of Limitations and Lack of Jurisdiction
in the trial court. Most importantly Appellee Amanda Lollar FORGED
Appellee’s exhibits. Appellee defamed herself in the exhibits then submitted
this as evidence of Appellant defaming Appellee. Appellee then submitted a
sworn affidavit stating the exhibits were exact copies of the originals which
are available online which is false. Appellee Amanda Lollar committed
PERJURY. The originals are still publicly available online for comparison.
The forgeries are extremely obvious as if a child had made them. The
forged exhibits are the only exhibits submitted by Appellee which are within
the statute of limitations for defamation in Texas. The exhibits were
intentionally forged as there were no statements made by Appellant about

1

Appeal 02-12-00285-CV http://www.search.txcourts.gov/Case.aspx?cn=02-12-00285-CV&coa=coa02
1

Appellee within the statute of limitations. All of the other exhibits submitted
by Appellee don’t exist or are not within the statute of limitations. A Court
would be aiding these criminal acts by not taking action against Appellee.
Appellant has never defamed Appellee.
In this current case Honorable Mike Hrabal denied Appellant’s Motion to
Dismiss at the hearing on May 17, 2016 (RR 2 @ 1). The appeal was taken
from the final trial court order signed May 31, 2016 (CR 9 @ 105).
Appellant’s opening brief filed October 21, 20162, Appellees’ Reply
Brief filed December 9, 20163, and Appellant’s Reply Brief filed January 5,
2017. For some unknown reason Appellant’s reply brief is not linked in the
txcourts online file4. An amicus brief was filed June 8, 20175. It also is not
linked in the online file but is listed as “email” even though it was faxed to
the Court. The appeal was submitted on briefs with no oral argument June
8, 2017.
The Appeals Court released their opinion6 (Opinion in appendix) on this
case May 3, 2018 affirming the lower court’s decision. The court ruled that
even though Appellant stated that Appellee submitted forged exhibits and a
2

Appellant’s opening brief http://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=67321fe0-0a28-432aa1bf-ffb4246c1a38&coa=coa07&DT=Brief&MediaID=814349ab-75cd-4403-8b28-1fb2a00db829
3
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Appeal 07-16-00337 http://search.txcourts.gov/Case.aspx?cn=07-16-00337-CV&coa=coa07
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Amicus brief https://drive.google.com/file/d/0BxE8KfVPjYF4RFV6YmRkc0lEWHM/view
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Appeals Court Opinion http://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=b19382bb-68f2-489d-ba8cc346eda5b811&coa=coa07&DT=Opinion&MediaID=1a8bd39c-3f41-4110-9438-e4f17b11053a
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perjured statement in the lower court multiple times in trial motions, briefs,
oral argument, Appellant allegedly didn’t “raise the issue in the trial court.”
Appellant most certainly raised the issue in the trial court. Why else would
the appeals court even mention it if it had not been raised by Appellant?
Appellee and the Court didn’t even deny that Appellee forged their exhibits
and submitted a perjured affidavit.
As per Texas Rules of Court of Appeals § 4 Rule 53.7 a Petition for
Review must be filed within 45 days of the released opinion or after a timely
Motion for Rehearing has been over ruled. Appellant filed a Motion to
Rehear because the Appeals Court blatantly misstated the record on the
most important issues. The motion to rehear was over ruled May 29, 2018.
Again, for some reason it’s not in the online file for the case. Appellant filed
a motion for 30 day extension July 12, 20187. Appellant filed an affidavit of
indigence July 13 20188. Appellant was declared indigent in the previous
case and in this case in the trial court and appeals court. Appellee took
every penny Appellant had with their now $10,000,000 judgment from the
previous case. Appellant now files this Petition for Review. The opinion will
be sent to West Publishing. No citation is yet available.
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Motion for Extension http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=5073d478-601a-48ac85a9-36a66eb528c6&coa=cossup&DT=MET&MediaID=462546d3-05af-4757-95d7-0fc6763ca8a1
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JURISDICTION
The Supreme Court of Texas has jurisdiction in this case as per TEX.
GOV’T CODE § 22.001(a)(6).
ISSUES PRESENTED

1.Did the Appeals Court err in denying Appellant’s Motion to Dismiss per
the Citizen Participation Act?
2.Did the Appeals Court err in denying Appellant’s Motion to Dismiss per
the Defamation Mitigation Act?
Defamation Claims
a.
Is Appellees a limited-purpose public figure with respect to their
voluntary and public participation in non-profit, animal and bat care?
b.

Is Appellant “media?”

c.
Are statements about Appellee, public safety, public health,
government action, statements about matters of public concern?
d.
Did Appellee present “more than a scintilla” of evidence that
any of the alleged defamatory statements were made by Defendant and
meet all four of the following criteria?
1. is a verifiable statement of fact;
2. is false or not substantially true;
3. is of and concerning Appellee; and
4. is capable of conveying a defamatory meaning about Appellee?

4

3. Did the Appeals Court err in denying Appellant’s Motion to Dismiss
based on lack of clear and convincing evidence that Appellant allegedly
defamed Appellee with malice?
4. Did the Appeals Court err in denying Appellant’s Motion to Dismiss
based on fraud, forgery and perjury committed by Appellee and attorney
Randy Turner?
5. Did the Appeals Court err in denying Appellant’s Motion to Dismiss
based on Statute of Limitations of one year for defamation?
6. Did the Appeals Court err in denying Appellant’s Motion to Dismiss
based on lack of jurisdiction?

STATEMENT OF FACTS
Appellee claims to have been defamed by alleged posts on the internet.
The six page complaint (CR 1 @ 14-20) filed April 15, 2015 does not have
one exhibit. The alleged contract which the complaint references was not
attached to the complaint. The six page complaint contains completely
false and bizarre allegations (CR 1 @ 16 item 7-9 – 17) made by Appellee
about Appellant. Appellee goes so far as to falsely accuse Appellant of
being a criminal “cyber-stalker” (CR 1 @ 16 item 7). Appellant has never
been charged with or been convicted of any crime. Appellee’s attorney
Randy Turner made a 35 page webpage about Appellant in his business
website alleging false crimes, false lawsuits, false quotes while talking
about the size of Appellant’s breasts when Appellant was 11 (CR 6 @
107/1908-146/1947). Appellee has made 400 similar defamatory obscene
5

websites about Appellant (CR 7 @ 207/2369- 218/2380) alleging Appellant
is a “pedophile,” “animal abuser,” “fatty fatty fatso,” “warty pigger nosed butt
fugly,” “dipshitidiot…” The web page and complaint are a defamatory smear
job against Appellant in the hopes of influencing the Court and public
against Appellant.
Appellant is an experienced, well respected wildlife rehabilitator, animal
advocate who has gone through the police academy, humane academy
and is on the Humane Society of the United States rescue team which
investigates animal cruelty and abuse (CR 7 @ 183/2345)9. Appellant is
also an expert on animal cruelty for PETA legal cases, gives presentations
on animal cruelty to Animal Defense League at law schools and works with
the California Attorney General wildlife programs (CR 7 @ 184/2346).
Appellant has also been a real estate broker, appraiser, legal expert
witness in real estate for over 30 years and been a volunteer for
government agencies, schools and her church for 40 years (CR 7 @
184/2345).
The Complaint presents a completely false record of events, important
facts and even Court actions. Appellant proved the following items to be
false, Appellee’s complaint (CR 7 @ 221/2383-225/2387), Appellee’s reply

9

Mary Cummins biography http://wikipedia.marycummins.com/
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to motion to dismiss (CR 7 @ 225/2387-228/2390) and Appellee’s Exhibits
1-29 were forged or do not exist (CR 7 @ 228/2390-249/2411).
Appellant timely filed a Motion to Dismiss per the Citizen Participation
Act, Defamation Mitigation Act, Fraud, Forgery, Perjury by Appellee and
Appellee’s attorney Randy Turner, Statute of Limitations and Lack of
Jurisdiction July 21, 2015 (Original Motion CR 1 @ 24) (Amended Motion
CR 7 @ 176/2338).
The case was originally assigned to Judge Jennifer Rymell in County
Court 2. Appellant requested that Judge Rymell be recused as Rymell and
her husband attorney Chuck Noteboom are long time personal friends of
Appellant’s attorney Randy Turner and his wife attorney Patti GearhartTurner. Appellant believed that Appellee’s attorney Randy Turner would try
to “game the system”10 as he did in the previous identical case 352248169-10, Appeal 02-12-00285-CV11 substituting out the sitting judge for a
retired, visiting Judge who was a personal friend of Appellee’s attorney
Randy Turner. Appellee’s attorney Turner was so bold as to brag to
Appellant in the court room stating “I’ve known this judge for years. He’ll
sign anything I put in front of him.” Appellant was not even told that there

10

“Visiting Judges used to ‘game the system’”
http://web.archive.org/web/20110110030653/http://www.legalreform-now.org/menu2_4.htm
11
Appeal of case 352-248169-10 02-12-00285-CV http://www.search.txcourts.gov/Case.aspx?cn=02-12-00285CV&coa=coa02
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would be a substitute judge. Retired, visiting, 84 year old since deceased
Judge William Brigham signed every order Appellant’s attorney wrote
without reading one and without editing any. The final order was delivered
to the Judge’s personal residence. The Second Court of Appeals ruled the
orders were unconstitutional and reversed some orders in full and others in
part. Later Appellee’s attorney Turner bragged in the court room hallway
that he controlled the Judges in Fort Worth, Texas. For that reason this
case was moved out of district. In this current case Turner’s friend Judge
Rymell refused to recuse herself.
Judge Rymell heard Appellant’s Motion to Dismiss February 16, 2016.
After hearing the Motion Judge Rymell stated she would take the case
under submission and render a verdict before the end of the week. Instead
after reading the Motion to Dismiss and evidence Judge Rymell
immediately recused herself from the case February 18, 2016.
The case was reassigned to Judge Mike Hrabal in County Court 3.
Judge Hrabal heard the Motion to Dismiss May 17, 2016 (RR 2 @ 1-24).
Appellant presented evidence in Appellant’s Motion (CR 7 @
176/2338+) that all items Appellant did post are not only the truth backed
up by physical evidence (CR 7 @ 198/2360 – 207/2369) but they are also
privileged reports to authorities, privileged legal filings and protected

8

speech per the Citizen Participation Act. The items are matters of great
public concern regarding Appellee who is a limited public figure actively
involved in this public controversy. Appellant proved that Appellee did not
abide by the Defamation Mitigation Act as Appellee never sent a timely
demand letter or showed any proof that any item was false or defamatory
as mandated by the act (CR 7 @ 193/2355-195/2357). Most importantly
Appellant proved beyond a shadow of a doubt that Appellee forged most of
their exhibits by adding comments made by a user “Mary Cummins” in the
paper print out of online articles coincidentally within the statute of
limitations (CR 7 @228/2390-246/2408). The original public articles which
are still online do not have a comment by anyone on that date. Appellant
did not write the articles or make the comments. Appellant also proved that
Appellee forged the email of the head of the USDA (CR 7 @ 229/2391230/2392) falsely clearing them of wrong doing two years after USDA
cancelled Appellee’s permit for causing “pain, suffering and death,”
“violating the Animal Welfare Act” (CR 6 @ 158/1959-159/1960). Because
the exhibits were forged and Appellee stated they were authentic in their
affidavit Appellee and their attorney committed perjury and fraud (CR 7
250/2412-254/2416). Appellant also proved that every item is outside of the
Statute of Limitations of one year of initial posting for defamation (CR 7
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220/2382-221/2383). Lastly Appellant proved that Texas is not the proper
forum, venue or jurisdiction for this case (CR 7 219/2381-220/2382).
Appellee admitted in the complaint that any tort happened in California (CR
1 @ 16 item 9).
Judge Hrabal stated “there was sufficient evidence in the affidavits
provided by the plaintiff stating the facts on which the liability is based” (RR
2 @ 22). Appellant proved that the affidavits were false and perjured.
Judge Hrabal stated “the collateral estoppel argument by Appellee was
sound and the current statements in question were repetitions of
statements which were previously declared to be defamatory” (RR 2 @ 22).
No specific items were ever declared to be defamatory in any court.
Appellant was never even told what Appellee felt was defamatory in the
previous case. The final court order written by Appellee’s attorney Turner
(CR 6 @ 260/2061) doesn’t even have the word “defamation” in it. The final
order was a take down order only. It states “All other relief not expressly
granted in this judgment is denied.” Some of the items were made by
Appellee, government agencies and others 20 years earlier. None were
false or defamatory. The Appeals court could not rule that any specific
items were defamatory as the trial court did not make that ruling in the final
written, signed, filed order. The exhibits were never even authenticated.

10

Additionally new information has come to light in the four years since the
June 2012 trial which again prove Appellant never defamed Appellee. They
also prove Appellee committed perjury in the previous identical case on the
most important issues namely that Appellee was cleared of wrong doing
and still had a USDA permit which they didn’t and they hadn’t lost money.
Judge Hrabal stated that “the retraction request, which was – I find
timely filed – or served on Ms. Cummins. And so we will deny the Chapter
73 request to dismiss” (RR 2 @ 22). The request was not timely. Even if
the request were timely Appellee also failed to prove that the items were
false which is mandatory per the Defamation Mitigation Act.
Judge Hrabal did not mention Appellant’s other causes to dismiss, i.e.
forged exhibits, perjured affidavits, Statute of Limitations and Lack of
Jurisdiction. Judge Hrabal denied Appellant’s Motion to Dismiss (RR 2 @
22). This appeal is taken from the final trial court order signed May 31,
2016 (CR 9 @ 105). Appellant asks that the Supreme Court overturn the
trial court’s order and dismiss the case. If not, Appellee will continue to sue
Appellant for eight more years. As Appellant is indigent the State of Texas
must bear these costly costs.
Appellant officially requested the Facts & Findings from the court.
Appellant specifically stated that Appellant objects to Appellee writing the

11

Facts & Findings as they did in the previous case 352-248169-10. The
Court never wrote, signed, filed the Facts & Findings.
SUMMARY OF THE ARGUMENT
The trial judge erred in excluding and failing to consider critical evidence
that was presented in Appellant’s Motion to Dismiss. This brief will show
that Appellee has not produced competent evidence to overcome dismissal
of this complaint per the Citizen Participation Act and the Defamation
Mitigation Act. The items Appellant did post were the truth and of public
concern. Appellant is legally a member of the digital media. Appellee is a
public figure per Appellee’s own resume (CR 7 @ 409/2571-415/2576).
Appellee did “thrust themselves to the forefront of particular controversies
in order to influence the resolution of the issues involved." Gertz v. Robert
Welch Inc., 418 U.S. 323 (U.S. 1974). Appellee made over 400 websites,
blogs, Facebook pages…viciously attacking Appellant over these issues
(CR 6 @ 237/2037-247/2048). Appellee’s attorney Turner links to these
websites in his business website. Appellee therefore would have to prove
falsity.
Appellee bears the burden of demonstrating that each statement meets
all four elements of defamation, Tex. Civ. Prac. & Rem. Code § 73.001 - (1)
a statement of fact; (2) of and concerning Plaintiffs; (3) capable of

12

defamatory meaning; and (4) was false. They also must prove that
Appellant wrote the statements. Appellee offered absolutely no proof of
authorship or falsity. They merely falsely stated the court ruled that all
statements are defamatory even statements made years after the trial
which is impossible.
Appellant in their motion to dismiss went one step further than
necessary by proving that the statements Appellant did make were the
absolute truth (CR 6 @ 19/1820-28/1829).
The only way a public figure can win a defamation case is by proving
malice. In order to prove malice Appellee would have to prove that
Appellant knowingly posted false statements. Appellee did not show
evidence that any of the statements were false. As none of the statements
Appellant made are false, it would be impossible to prove malice. The final
court order does not even contain the word “malice” in the 352-248169-10
case and current case.
Appellee would also have to prove that Appellant’s alleged defamation
was the “proximal cause” of Appellee’s damages. As hundreds of other
people, government agencies have made very negative claims about
Appellee for over 20 years, that would be impossible. In fact in trial

13

Appellee stated they had no proof of any financial damages or proof of any
causation by Appellant.
To survive dismissal of this action Appellee would have to prove that the
items were also originally posted within the one year statute of limitations
for defamation in Texas. Most of the items fall years outside of the one year
limit. The more recent items were copies of much older posts. Texas has
affirmed that the limitations period for defamation & single publication rule
as to web-published material is when the item is first published12.
The main piece of “defamation” evidence is the May 5, 2011 email from
USDA veterinarian Dr Laurie Gage to the head of the USDA Dr Robert
Gibbens in Colorado (CR 2 @ 10/316-11/317). This was four years before
this case was filed April 15, 2015. Appellant did not write the email. Dr
Gage is not a party to this case. The email is the truth. Only items originally
posted from April 15, 2014 to the day this case was filed April 15, 2015
would be within the statute of limitations.
Appellee would also have to prove that County Court 3 in Tarrant
County, Texas has jurisdiction over this case, is the proper forum. Appellee
cite the BWS contract as proof of jurisdiction. BWS is not a party to this
case. Appellee previously stated under oath that Appellant defamed
12

Limitations period for defamation & single publication rule as to web-published material in Texas
http://causeofactionelements.blogspot.com/2014/11/limitations-period-for-defamation.html
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Appellee while Appellant was in California. Proper jurisdiction would then
be Federal court due to diversity of parties or California.
Lastly Appellee would have to prove that their exhibits were not forged.
They’d have to prove they did not commit fraud upon the court or perjury.
That would be impossible as the forgeries are extremely obvious as the
actual documents are on the public internet to this very day. This is an
Internet defamation case. The articles must be viewed online and
compared to Appellee’s exhibits. Appellee and their attorney Turner stated
under oath they are true copies of the originals when they are not. That is
perjury. The case should be dismissed due to unclean hands. This Court
has a duty to report Appellee and their attorney Randy Turner to the proper
authorities and the State Bar of Texas.
Because the Appeals Court should have considered the evidence and
applicable laws, the Appeals Court decision is so contrary to the
overwhelming weight of this evidence as to be clearly wrong and unjust.
Thus, the Appeals Court’s opinion is not supported by factually sufficient
evidence. For this reason, the case should be dismissed.
ARGUMENT
The Appeals Court denied Appellant’s motion to dismiss. Appellant
discusses the issues presented in the order below.

15

Standard of Review.
This court reviews the County Court’s order denying Appellant’s motion
to dismiss.
Issue No 1 restated: Did the trial court err in denying Defendant’s Motion
to Dismiss per the Citizen Participation Act?
The Petition Must Be Dismissed Under the Texas Citizens
Participation Act.
In 2011, the Texas Legislature, joining a number of other jurisdictions,
passed the Texas Citizens Participation Act (the “TCPA”), Texas’s version
of an Anti-SLAPP2 statute, to “encourage and safeguard the constitutional
rights of persons to petition, speak freely, associate freely, and otherwise
participate in the government to the maximum extent permitted by law . . . .”
TEX. CIV. PRAC. & REM. CODE § 27.002. The TCPA is aimed at
curtailing so-called SLAPP lawsuits, which are “actions without substantial
merit brought against individuals or groups with the intention of ‘silencing
[the] opponents, or at least . . . diverting their resources’ . . . [and]
interfering with the defendants’ past or future exercise of constitutionally
protected rights.” Kathryn W. Tate, California’s Anti-SLAPP Legislation: A
Summary of and Commentary on its Operation and Scope, 33 LOY. L.A. L.
REV. 801, 802-03 (2000). Accordingly, the TCPA is intended to “obtain
early dismissals of meritless suits which aim to chill, or retaliate against, the
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exercise of free speech which is in the public interest.” Williams v.
Cordillera Commc’ns, Inc., No. 2:13-cv-124, 2014 U.S. Dist. LEXIS 79584,
at 2 (S.D. Tex. June 11, 2014). All statements which Appellant did make
were protected under TCPA.
For the above reasons, the Petition falls under the TCPA’s language as
a lawsuit that is based on, relates to, or is in response to Appellant’s
exercise of her right to petition and her right of free speech. See TEX. CIV.
PRAC. & REM. CODE § 27.005(b). The Court must therefore dismiss the
Petition unless Appellee can show by clear and specific evidence a prima
facie case for each essential element of her claims or if Appellant
establishes a valid defense by a preponderance of the evidence. Id. §
27.005(c), (d). Because the evidence establishes such defenses, which are
in turn dispositive of the issues irrespective of Appellee’s offer of proof,
Appellant addresses these defenses first.
Issue No 2 restated: Did the trial court err in denying Defendant’s Motion
to Dismiss per the Defamation Mitigation Act?
The Petition Must Be Dismissed Under the Texas Defamation
Mitigation Act.
Texas Code of Civil Procedure Section 73.051 is the Texas Defamation
Mitigation Act. The purpose 73.052 is to provide a method for a person who
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has been defamed by a publication or broadcast to mitigate any perceived
damage or injury. This subchapter applies to a claim for relief, however
characterized, from damages arising out of harm to personal reputation
caused by the false content of a publication. This applies to all publications,
including writings, broadcasts, oral communications, electronic
transmissions, or other forms of transmitting information. In this case a
request for retraction was not timely made. Appellee admits Appellee never
contacted Appellant after June 2010. A request for retraction was not made
in the 2010 352nd case. A request for retraction was not made in this case
until long after the complaint was filed. The purpose of this act was to stop
frivolous, meritless defamation lawsuits exactly like this one.
Sec. 73.055. Request for Correction. No request was timely made.
Appellant incorporates Appellant’s full opening brief in this petition.
Appellant has disclaimers posted on all blogs and web pages for years
(CR 6 @ 160/1961). The disclaimers state “Amanda Lollar, Bat World
Sanctuary, legal documents, public documents, animal cruelty reports,
items of interest to public concern about public persons. Everything is the
truth to the best of my knowledge. I post all underlying documents so you
can come to your own conclusion. The rest is personal opinion and belief. If
you see an error, email me with proof and I will edit or delete the item.”
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Appellee has never made a request for retraction before filing this
complaint or the previous one. A request should have been made during
the statute of limitations of a year. It was not made. Plaintiff did not make a
request for retraction within 90 days of publication of the item.
Appellee filed this complaint April 15, 2015. Appellant accepted this
complaint May 22, 2015. Appellee had not sent a cease and desist letter,
list of alleged defamatory items or proof of falsity before filing this action.
Appellee’s attorney Turner sent a demand letter July 15, 2015 to
Appellant. August 3, 2015 Appellant sent an email requesting proof that the
items are defamatory. August 27, 2015 Appellee’s attorney sent
“Disclosure of Evidence of Falsity.” September 16, 2015 Appellant sent two
emails and reply to “Disclosure of Evidence of Falsity” (CR 5 @ 74/157482/1582). The communications stated that Appellee did not send any proof
of falsity. Appellee merely falsely states that other people and the courts
stated that all the specific items attached to Appellee’s July 15, 2015 letter
are defamatory. Appellant did not even write most of the items. The District
and Appeals court did not rule or state that those specific items are
defamatory. Most of the items in the letter were made two years after the
June 2010 trial. Appellant removed all items in the August 27, 2012 order
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and did not replace them ever. Therefore none of those statements were
even considered in the district court or appeals court.
The list of items attached to the demand letter are posts made from July
2014 to April 2015. Some are listed as 2015 when they are 2014. None of
these items could be defamatory as a demand letter was not sent before
filing this frivolous complaint. It had to be sent within 90 days of the original
posting of the item but it wasn’t. The District and Appeals court never ruled
on these statements which were made two years after the trial.
Appellee has not even stated what they feel is defamatory or how it is
defamatory. Appellee never showed the elements of defamation in the
district or appeals court. The final August 27, 2012 court order in the 352nd
case does not state that any of the items to be permanently removed in the
order are “defamation.” The order which was void as it included prior
restraint (and because Judge Brigham didn’t sign an oath of office, was
only appointed for five days not the entire trial, did not reapply to be a
visiting judge, did not take CE requirements, order was signed while motion
to recuse was pending) merely stated Appellant is to remove some
sentences and a video which Appellant did. It further states “All other relief
not expressly granted in this judgment is denied.” 352nd Court did not state
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in the judgment that anything was defamatory or made with malice. For this
reason this petition must be dismissed.
ts alleged therein.
Issue No 3: Did the Appeals Court err in denying Appellant’s Motion to
Dismiss based on lack of clear and convincing evidence that Appellant
allegedly defamed Appellee with malice?
Appellee presented no evidence whatsoever that Appellant defamed
Appellee.
Issue No 4: Did the trial court err in denying Defendant’s Motion to Dismiss
based on fraud, forgery and perjury committed by Appellee Amanda Lollar
and attorney Randy Turner?
Appellee, Appellee’s attorney Turner committed forgery, fraud, and
perjury
In Appellant’s Motion to Dismiss Appellant painstakingly went through
each item in the following category order, Perjury in Complaint, Perjury in
Reply to Motion to Dismiss, Exhibits 1-29 are false, forged, Perjury in
Plaintiff’s Exhibit A, sworn affidavit of Amanda Lollar, Perjury in Plaintiff’s
Disclosure of Evidence of Falsity, Perjury in Complaint, Perjury in Demand
Letter and Perjury by Appellee’s attorney Turner in sworn affidavit (CR 7 @
221/2383-256/2418). Appellee forged the email of the head of the USDA
(CR 7 @ 229/2391-230/2392) falsely clearing them of wrong doing two
years after USDA cancelled Appellee’s permit for causing “pain, suffering
and death,” “violating the Animal Welfare Act” (CR 6 @ 158/195921

159/1960). Because the exhibits were forged and Appellee stated they
were authentic in their affidavit Appellee and their attorney committed
perjury and fraud (CR 7 250/2412-254/2416). The complaint should
therefore be dismissed with prejudice as they have unclean hands.
Appellee and Appellee’s attorney Randy Turner should be charged with the
crimes of perjury, forgery and fraud. Turner needs to be disbarred. Here
are only a few examples of the forgery, fraud and perjury.
a.

Forged email from Dr Robert Gibbens head of the USDA

Appellee forged an alleged email from Dr Gibbens the head of the
USDA clearing Appellee of all wrong doing two years after the USDA
cancelled Appellee’s permit. Appellant sent FOIA requests to the USDA
to get a copy of the email if it existed. USDA stated they had no such
document. In the meantime Appellee has posted this jpg image of the
email online a few times. The email keeps changing names, dates, time,
subject title… In one version of the forgery the date is June, 4, 2013 at
exactly 12:00 PM, subject is FW: Bat World Sanctuary Follow Up. In
another it’s Thu, 12 Dec 2013 13:05:59 -0600 (CST), subject is FW: Dr.
Laurie Gage In yet another the date is November 2013. Even the text of
the email changes. Below are but two of the forgeries. These are images,
not text.
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b.

Exhibit 5 is forged
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Appellee’s Exhibits 1-29 were forged. Here is but one of the forgeries.
Appellee’s Exhibit 5 was not written, posted by Appellant. The article and
comments were made by many different people and not Appellant. This
date is February 21, 2013 outside of statute of limitations. Appellee’s
Exhibit 5 is a forgery. It only shows part of the real exhibit. There is no
comment by a “Mary Cummins” or anyone on July 4, 2015 2:14 pm.
There are no headers or footers on Appellee’s Exhibit 5.
https://www.indybay.org/newsitems/2013/02/21/18732538.php
The first paragraph of the exhibit matches the actual article. The last
paragraph does not match the article. Many paragraphs are missing from
the article (CR 7 @ 253/2397-254/2398)
c.

Perjury in sworn filed documents.

In Appellee’s sworn affidavit Appellee states that all exhibits are true
and correct copies of the originals which Appellee downloaded from the
internet. This is clearly false. This is perjury.
d.

Perjury in Complaint

Appellee lied about BWS’s financial situation stating they were on the
“verge of bankruptcy” after Appellant left BWS June 2010. Appellee made
more money than ever after Appellant left BWS. Appellee’s own bank
24

records received in discovery prove this. So do their IRS 990 forms. This is
perjury and falsification of evidence. BWS was never close to bankruptcy
after Appellant left. Below is copy of BWS 990 which proves this for years
2010 to 2013.

e.

Appellant did not defame Appellee in Texas or anywhere

Appellee admitted that Appellant posted items about Appellee after
she left Texas and was in California where Appellant lives (Pla Rep Mot
Dis, Page 2, Par 2 Doc ID, 8, 9, 10, 11) (CR 1 @ 16) “When she returned
to California she began inventing horrible lies about Amanda Lollar and
posting them in hundreds of blogs, websites and social media pages all
over the internet.” Appellant only made one blog and one internet page at
that time not “hundreds.” Appellant only made a couple of blogs.
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Because Appellee forged exhibits and perjured herself, Appellee has
unclean hands. The defense of “unclean hands,” which bars equitable relief
when the plaintiff “has engaged in unlawful or inequitable conduct with
regard to the issue in dispute” and such conduct has injured the defendant.
See In re Francis, 186 S.W.3d 534, 551 (Tex.2006) (Wainwright, J.,
dissenting) (citing Right to Life Advocates, Inc. v. Aaron Women's Clinic,
737 S.W.2d 564, 571–72 (Tex.App.-Houston [14th Dist.] 1987, writ denied)
and Grohn v. Marquardt, 657 S.W.2d 851, 855 (Tex.App.-San Antonio
1983, writ ref'd n.r.e.)); see also Truly v. Austin, 744 S.W.2d 934, 938
(Tex.1988) (“It is well-settled that a party seeking an equitable remedy must
do equity and come to court with clean hands.”).
Appellee’s complaint must be dismissed due to unclean hands.
Issue No 5: Did the trial court err in denying Defendant’s Motion to Dismiss
based on Statute of Limitations of one year for defamation?
Statute of limitations for defamation in Texas is one year
Statute of limitation for defamation in Texas is one year, Tex. Civ. Prac.
& Rem. Code sec. 16.002. Not only did Appellant not write any of the items
in Indybay.org, Indymedia.org, 2011 USDA email, 1999 Mineral Wells
Index article, Appellee’s 1994 manual, Mineral Wells Health Dept
complaints…but they were made and posted on the Internet long before
the one year limitation. The statute has run for any item posted on the
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Internet before April 15, 2014 which is a year before this complaint was
filed. The complaint was filed April 15, 2015 six days after the Appeal
Opinion was filed. An item posted after April 15, 2014 that is identical to an
item posted before that date is also outside the statute of limitations due to
first publication standard. The time tolls from when the item was first
posted. Many items in Appelle’s exhibit 1 were cut/paste from earlier posts
made by Appellant and hundreds of others. That makes every alleged item
outside of the statute of limitations.
Appellee in the 352-248169-10 case filed a motion May 2012 to add
more statements to the injunction. Judge Bonnie Sudderth denied that
motion. In that same hearing Judge Sudderth stated she would not have
forced Appellant to remove items posted by third parties on sites controlled
solely by third parties. Exhibit 18 in the trial case were items written and
posted by known and unknown people, robots other than Appellant.
Appellee should have sued those people but didn’t. Instead they sued
indigent out of state pro se Appellant and used the court order to remove
other people’s websites by threatening to sue the hosts.
Exhibit 19 was Appellant’s fair and privileged reports to authorities.
Plaintiff admitted in trial court that Exhibit 19 is not defamatory. Exhibit 17
which was never authenticated were the alleged defamatory items. 95% of

27

Exhibit 17 was the results of FOIA, state info act requests and Appellant’s
reports to government agencies. Those items were written by government
officials and members of the public other than Appellant. They are all
privileged and could never be Defendant’s defamation.
None of the items in Appellant’s new Exhibit 1 are defamatory. If the
items were defamatory, the statute of limitations has already run.
Issue No 6: Did the trial court err in denying Defendant’s Motion to Dismiss
based on lack of jurisdiction?
County Court 3 lacks personal jurisdiction, subject matter
jurisdiction, is improper venue, forum
Appellee’s complaint is for defamation. This complaint is copy/paste of
the original case 352-248169-10 Appeal 02-12-00285-CV. This complaint
was filed within days of the Appeals Court opinion. As previously proven
the Second Court of Appeals ruled that there was no breach of contract.
Appellee did not appeal. The time to appeal has run so there can be no
appeal.
Appellee includes the false breach of contract claim in order to have the
forum be Tarrant County, Texas as per the contract which Appellant never
signed. Appellant believes that is why the breach of contract claim was
included in the original 2010 complaint. Appellee has stated repeatedly on
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the record that Appellant wrote and posted the alleged defamatory items
after Appellant left Texas and returned to her home in California.

From Appellee’s current complaint,
“When she (Appellant) returned to California she began inventing horrible
lies about Amanda Lollar and posting them in hundreds of blogs, websites
and social media pages all over the internet” (CR1 @ 16).
Appellee never stated Appellant allegedly defamed them in Texas. The
correct forum for this case would therefore be Federal District Court due to
diversity of parties or California.
Appellee’s attorney Randy Turner wants the forum to be Tarrant County,
Texas as he and his wife Patti Gearhart-Turner have been lawyers in this
area for over 30 years. They are personal friends with many Judges and
Justices and are on the same committees and boards. Randy Turner
bragged to Appellant in court before the May 2011 injunction hearing “I’ve
known this judge for years. He’ll sign anything I put in front of him.” Judge
William Brigham did exactly that. Appellant witnessed Judge Brigham flip to
the last page of the six page single spaced order and just sign it. Judge
Brigham did not even read it. That order contained websites Appellant had
never seen and didn’t control. Some were even in different languages
which Appellant can’t read, write or speak. This court lacks jurisdiction for
this case.
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CONCLUSION
Despite well-established law and an overwhelming and uncontested
factual record, the trial court mistakenly denied Appellant’s motion to
dismiss. The Appeals Court then affirmed that order. The case should be
dismissed. The courts do not exist to protect reputations hurt by one’s own
behavior and they certainly do not exist to allow participants in controversial
public activities to squelch critical public speech or prevent people from
making fair and privileged reports to authorities. This Court, in keeping with
its obligation to uphold the right of free speech and fair reports to
authorities should therefore dismiss the trial court case.
If the Appeal Court’s Published Opinion stands as is, it would not only
cause irreparable permanent damage to Appellant but also to all other
members of the public. If someone honestly reports someone for assault
then states the same online, they could be sued for defamation if the
contents of their fair report is not also protected online. If someone can sue
someone for defamation and never state specifically what they feel is
defamatory, every case filed would be a slam dunk win if defamation is
assumed when it is not even known. Every defamation Plaintiff could state
that defamation is assumed and merely state it was with malice without
having to prove defamation or malice. The published opinion would also gut
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the recently passed Defamation Mitigation Act and the Citizen Participation
Act.
Because the Appeals Court affirmed the trial court’s order that would
mean that everyone can submit forged exhibits and perjured statements.
There would no longer be the rule of law but judicial mayhem.
While most Justices of SCOTX have stated that they “uphold the rule of
law for the benefit of all Texans”13, Justices actually serve all people per
your oath of office ''I, _________, do solemnly swear (or affirm) that I will
administer justice without respect to persons, and do equal right to the poor
and to the rich, and that I will faithfully and impartially discharge and
perform all the duties incumbent upon me as _________ under the
Constitution and laws of the United States. So help me God.” 14. Appellant’s
family may be in Texas but Appellant is a California citizen who deserves
equal justice under the rule of law and the eyes of God.
PRAYER
For the foregoing reasons and pursuant to Texas Rule of Appellate
Procedure 43, Appellant Mary Cummins asks this Court to sustain the
issues presented, hold that the trial court erred in ruling for Appellee,
reverse the county court’s order, and render the judgment the trial court
13
14

Justice Jeff Boyd Twitter @JeffBoydTX https://twitter.com/JeffBoydTX/status/1012731373562540032
Oath of Office Texas Judges, Justices http://www.txnd.uscourts.gov/oaths-justices-and-judges
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should have rendered which is dismissal of the case. Appellant also
requests that the April 2014 Second Court of Appeals opinion be reversed
for the defamation claim for all the reasons stated herein. Appellant
requests all other appropriate relief to which she is entitled including
attorney’s fees and all related costs.

________________________
Mary Cummins
Appellant In Pro Per
645 W. 9th St. #110-140
Los Angeles, CA 90015-1640
(310) 877-4770
(310) 494-9395 Fax
mmmaryinla@aol.com
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________________________
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AMANDA LOLLAR, APPELLEE

On Appeal from County Court at Law Number Three
Tarrant County, Texas
Trial Court No. 2015-002259-3; Honorable Mike Hrabal, Presiding
May 3, 2018

MEMORANDUM OPINION
Before CAMPBELL, PIRTLE, and PARKER, JJ.
This appeal is round two of an Internet defamation suit filed by Appellee, Amanda
Lollar, against Appellant, Mary Cummins. Lollar is President of Bat World Sanctuary, Inc.,
a non-profit corporation located in Mineral Wells, Texas, dedicated to the rehabilitation of
bats. Cummins is a California resident who champions herself as an animal advocate
and an investigator of animal cruelty.

In the first defamation suit, which was tried without a jury, Lollar obtained a multimillion-dollar judgment in actual and exemplary damages against Cummins. Cummins
appealed the judgment to the Second Court of Appeals. In a lengthy opinion, that court
affirmed the award of actual and exemplary damages for defamation, affirmed that potion
of the trial court’s judgment ordering Cummins to remove from the Internet the web pages
and defamatory statements specified in the judgment, but reversed that portion of the
judgment permanently enjoining Cummins from making similar statements in the future,
and reversed the award for damages for breach of contract and attorney’s fees. See
Cummins v. Bat World Sanctuary, No. 02-12-00285-CV, 2015 Tex. App. LEXIS 3472, at
*36, *90 (Tex. App.—Fort Worth April 9, 2015, pet. denied).
Soon after the Second Court of Appeals issued its opinion, Cummins resumed
posting statements about Lollar and a video with captions added by Cummins of Lollar
performing an episiotomy on a pregnant bat. Relying on that part of the Second Court’s
opinion that reversed the permanent injunction as being an unconstitutional prior
restraint;1 id. at *78, Cummins posted, “I am not prohibited from posting anything on the
internet. I will be reposting all of the videos and photos.” Her understanding of the opinion
ignored that portion which provides, “[t]hough Cummins can be held responsible for any
defamatory statements she may make about Lollar in the future, the trial court could not
issue an order prohibiting her from making them.” Id. (Emphasis added).

1 The Second Court held that the trial court’s judgment requiring Cummins to remove from the
Internet statements that appeared on specific webpages was constitutional; however, the Second Court
found the trial court erred in permanently enjoining Cummins from making similar statements in the future
as a violation of article 1, section 8 of the Texas Constitution.

2

Two days after Cummins began reposting statements, on April 15, 2015, Lollar
filed her second defamation suit against Cummins. This time, Cummins availed herself
of legislative enactments which did not exist at the time of the first suit, filing a motion to
dismiss Lollar’s suit pursuant to the Texas Citizens Participation Act2 and the Texas
Defamation Mitigation Act.3 Following a brief hearing at which Cummins represented
herself, the trial court entered an order denying her motion without specifying a reason.
Cummins then filed this appeal challenging the denial of her motion to dismiss.4
Proceeding pro se on appeal, Cummins presents six issues challenging the trial
court’s order. She asserts the trial court erred in denying her motion to dismiss on the
following grounds:

(1) the Texas Citizens Participation Act (TCPA); (2) the Texas

Defamation Mitigation Act (TDMA); (3) a lack of clear and convincing evidence that she
allegedly defamed Lollar with malice; (4) Lollar and her attorney, Randy Turner,
committed fraud, forgery, and perjury; (5) the one-year statute of limitations for
defamation had expired; and (6) the trial court did not have personal or subject matter
jurisdiction. Lollar responded by asserting that the TCPA was inapplicable to the facts of
this case, or alternatively, by alleging that she had established a prima facie case for each
element of her cause of action by clear and specific evidence. She further alleged that

2

TEX. CIV. PRAC. & REM. CODE ANN. § 27.001-.009 (West 2015). All further references throughout
this opinion to “§” or “section” are to the Texas Civil Practice and Remedies Code unless otherwise
designated.
3

§§ 73.051-.062 (West 2017).

4

This appeal was originally filed in the Second Court of Appeals. Generally, accelerated appeals
are not transferred to another appellate court. See Misc. Docket No. 11-9194 (Sept. 26, 2011). However,
due to recusals by justices on the Second Court of Appeals, this appeal was transferred to this court by
order of the Texas Supreme Court. See Misc. Docket No. 16-9142 (Sept. 15, 2016). Therefore, should a
conflict exist between precedent of the Second Court of Appeals and this court on any relevant issue, this
appeal will be decided in accordance with the precedent of the transferor court . See TEX. R. APP. P. 41.3.
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she had properly complied with the TDMA and that her suit was brought within the oneyear statute of limitations. By reply brief, Cummins defends the position she has taken
on her issues. We affirm the trial court’s denial of Cummins’s motion to dismiss.
BACKGROUND
Lollar founded the Bat World Sanctuary (BWS) in 1994 in Mineral Wells, Texas, to
protect a bat colony and rescue injured bats. According to Lollar, she and a local
veterinarian worked together to treat and rehabilitate injured bats.
In 2000, BWS began offering internships for people to learn about bat rescue and
rehabilitation. In June 2010, Cummins accepted a two-week internship at BWS and
entered into an internship contract with BWS. Cummins left BWS before completing her
internship and returned to California.
Disenchanted with her internship, Cummins sought out information from
government agencies about whether BWS had a permit to operate and she reported the
“less than optimal” conditions she had witnessed while at BWS to certain local, state, and
federal organizations. She complained that Lollar was mistreating her dogs and the bats
at BWS. She made online accusations that Lollar failed to treat two dogs for specific
ailments. One of the dogs, who was nineteen years old and in poor health, was eventually
euthanized, an act Cummins characterized as cruel.
Cummins also posted statements about mistreatment of bats that included
extraction of teeth and performing episiotomies without local anesthesia. While an intern
at BWS, Cummins made a video of Lollar performing an episiotomy on a bat giving birth.
She posted the video with misleading captions on the Internet, on Twitter, and on her
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Facebook page. Lollar acknowledged what the video portrayed but took issue with the
captions that Cummins added which accused Lollar of various forms of “graphic animal
cruelty.”
Cummins posted statements, videos, and photographs accusing Lollar of animal
cruelty, practicing veterinary medicine without a license, fraud, violations of laws, rules,
regulations, or standards, and illegal possession of a controlled substance. Non-criminal
accusations further portrayed Lollar as uneducated and unintelligent. Cummins also
posted negative statements on a blog about Lollar’s attorney.
Following Cummins’s postings, Lollar asserted that donations to BWS had
decreased and it was near bankruptcy.5 She sued Cummins for defamation and BWS
sued for breach of the internship contract. Following a bench trial at which Cummins
represented herself and at which Lollar and BWS had pro bono representation, BWS was
awarded $10,000 for breach of contract plus attorney’s fees of $176,700 and Lollar was
awarded $3,000,000 in actual damages for defamation and $3,000,000 in punitive
The trial court’s judgment ordered that Cummins “immediately and

damages.

permanently remove from the internet the following statements” from several different
websites:
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•

They breed animals in the facility.

•

Pretty ironic for this group to certify Bat World Sanctuary when the
health department told her to leave town and they had to gut the
building and remove her belongings.

Cummins disputes that donations for BWS slowed.
5

•

Vet recommended blood and stool tests. Lollar declined. She just
wants empirical therapy. If that [sic] doesn’t work, she wants to euth
[sic] the dog. She refused treatment. When I was at Bat World June
19, 2010 to June 28, 2010 I saw her use her fingers to pull out one
of the dog’s teeth, i.e., oral surgery on dogs.

•

The current method she suggests is also inhumane. The bats die of
suffocation. She also forgets to mention that the drugs she suggests
must be used under the direction of a veterinarian. She doesn’t even
administer the gas legally, humanely, or safely.

•

He should not be working for free for someone who commits animal
cruelty.

•

I doubt he’ll be speaking about this embarrassing little case where
he is actually representing someone who commits animal cruelty and
neglect.

•

She took the money that came from the dissolution of Bonnie
Bradshaw’s group and bought a new silver Honda Eclipse. That
money was supposed to go for animals. This is what Lollar does with
money that is given to Bat World.

•

Lollar never even washed her hands before surgery, you can see
dirty finger nails in the photos, no surgical garments, no mask, hat,
nothing. Night and day.

•

Just confirmed that Amanda Lollar of Bat World Sanctuary is illegally
obtaining human and animal rabies vaccinations. . . . Again,
breaking the law. I’m amazed she admitted to having the vaccine
and buying it when she is doing it illegally.

•

She does not state that it died from neglect of care. She also chose
to euth [sic] it instead of treating it as her vet suggested. She’d
previously turned down care which her vet suggested.

•

When I was at Bat World she told me the place where she buys her
rabies vaccine thinks she’s a doctor.

•

Earlier in the year the vet noted the dog had major dental issues yet
she didn’t have the vet treat them. You know how painful it would be
to have a mouth full of rotten teeth? That’s animal neglect.

•

BREAKING NEWS!!! Amanda Lollar of Bat World Sanctuary admits
in writing that she and Bat World Sanctuary are being forced to leave
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Mineral Wells because of all the complaints to the City and Health
Department.
•

The dogs rear claws are super long. There is no way she could
stand. . . . She has to drag herself on cement.

•

She tells people to use lsoflurane illegally, inhumanely and unsafely
in her book.

•

He didn’t care that she admitted to illegally having the human rabies
vaccination, admitted to using drugs not according to the label that
she “proudly” admitted to performing surgery.

•

ln the video Lollar takes tweezers and just pulls out the molars of a
conscious bat that is fighting and biting her while it bleeds. Lollar is
proud of this and posted this video in her book and online. Bat
experts know that bats must be unconscious and intubated to
remove molars. Can you imagine the pain that bat felt?

•

Pulling molars out of conscious bats is not “cutting-edge” though
cutting open conscious bats might fall into that “category.” Operating
on bats using the drop anesthesia technique or amputating wings
instead of pinning them is also not cutting edge but cave man
veterinary practice.

•

Lollar is exposing people to rabies by not checking their cards.

•

Her recent story about the episiotomy at the depo was that, that was
not the bat’s vagina and uterus being pulled out. It was the “placenta
separating.” It clearly was not.

•

She’d already yanked out the placenta which is what helped cause
the prolapse, besides cutting way too much and pulling too hard.
She really needs to get her vision checked. Someone with very bad
vision is the last person who should be slicing into microbats.

•

Yeah, I look like crap in the videos but at least there are no videos of
me hacking an animal to death.

•

She’s been breeding her bats illegally. She’s committing fraud
asking for money for a project she cannot and will not do.

•

She said she would use the bag for the trip then return it to Walmart
for a refund. She admitted to me with an evil laugh that she does
this frequently.
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•

Rabies complaint against Bat World Sanctuary. General sanitation
laws, harboring high risk rabies animals, allowing them in downtown.

•

Amanda Lollar and her buildings have been written up so many times
for building violations, safety issues, rabies, histoplasmosis, no
address, unsightly building, build up of guano 6-8 feet. . . . People
have been reporting her smelly building and rabid bats for over 15
years.

•

She’s basically experimenting on bats. The bats are dying because
she doesn’t take them to the vet. That’s okay because she can just
go get more bats.

•

Amanda Lollar of Bat World Sanctuary found guilty of illegally
breeding bats at her facility. It is a violation of her permit.

•

Amanda Lollar of Bat World Sanctuary is now sending threats of
extortion from Mineral Wells, Texas. Because she’s sending it over
the computer it’s a Federal crime.

•

She has violated the following regulations listed on her permit. “15
a. Permit holder is prohibited from a. Propagating, selling or bartering
animals or animal remains received or held under authority of this
permit.” She is allowing the bats to breed.

•

The complaints going back 18 years were about alleged animal
cruelty, animal neglect, violations of the health code and building and
safety regulations.

•

The complaints stretching back 18 years were about animal cruelty,
animal neglect, violations of the health code, violations of Texas
Parks & Wildlife regulations, violations of the Animal Welfare Act,
building violations and a report about a rabid bat biting a toddler
directly next door to Bat World Sanctuary.

•

Here is the disgusting photo of my face which they photoshopped
semen onto. They then added the caption “Yep, screw you too,
Mmmary!” They named the file “mmmm.” This is how disgusting and
childish these people are.

•

She’s the one who handles rabid bats with her bare hands.

•

Update: Health Dept. forced Bat World Sanctuary to leave town. In
January they gutted the building, cleaned it and removed her
property.
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•

Amanda who runs bat sanctuary just uses her bare hands. The rabid
bats even bite her.

•

Bat World Sanctuary admits in writing that they are being forced to
leave the City because of all the complaints to the City and Health
Dept.

•

Amanda Lollar commits animal cruelty at Bat World Sanctuary.

The judgment further ordered Cummins to remove three specific websites in their entirety.
Finally, Cummins was “prohibited from posting on the internet or publishing to any person
any video recording of any episiotomy that was recorded or made at Bat World
Sanctuary.”
In its lengthy analysis, the Second Cound found the evidence sufficient to show
that Cummins’s statements about Lollar were false and sufficient to establish defamation
per se with actual malice. Cummins, 2015 Tex. App. LEXIS 3472, at *75. The award for
actual damages and exemplary damages in favor of Lollar was affirmed but the damages
for breach of contract and attorney’s fees in favor of BWS were reversed. Id. at *89-90.
The court also affirmed the portion of the trial court’s judgment ordering Cummins to
remove defamatory statements and websites but reversed that portion of the judgment
permanently enjoining Cummins from posting or publishing future defamatory content as
being an unconstitutional prior restraint. Id. at *90.
We now turn to the second defamation suit, the suit pending in the trial court in this
cause of action. In this proceeding, Cummins sought to have Lollar’s defamation suit
dismissed under the TCPA and the TDMA. At a hearing on the motion to dismiss, the
trial court found that the pleadings and affidavits included with Lollar’s response to the
motion presented sufficient evidence to deny Cummins’s motion to dismiss under the
9

TCPA. The trial court also found that Lollar’s request for retraction under the TDMA was
timely filed and admitted an exhibit into evidence which identified hundreds of statements
Lollar claimed defamed her. Cummins filed this appeal from the denial of her motion to
dismiss.
PRO SE LITIGANTS
As a pro se litigant, Cummins is not exempt from procedural rules. Wheeler v.
Green, 157 S.W.3d 439, 444 (Tex. 2005). As such, she must comply with applicable
procedural rules or else she would be given an unfair advantage over litigants
represented by counsel. Mansfield State Bank v. Cohn, 573 S.W.2d 181, 184-85 (Tex.
1978).

Notwithstanding this precedent, we are instructed to construe the appellate

briefing rules liberally so that substantial compliance is sufficient to address the merits of
an argument. See TEX. R. APP. P. 38.9.
ISSUE ONE—TEXAS CITIZENS PARTICIPATION ACT
Chapter 27 of the Texas Civil Practice and Remedies Code, known as the Citizens
Participation Act, is often characterized as an “anti-SLAPP” (Strategic Lawsuits Against
Public Participation) statute. See KBMT Operating Co. v. Toledo, 492 S.W.3d 710, 713
n.6 (Tex. 2016); Serafine v. Blunt (Serafine I), 466 S.W.3d 352, 365-67 (Tex. App.—
Austin 2015, no pet.). The stated purpose of the TCPA is to “encourage and safeguard
the constitutional rights of persons to petition, speak freely, associate freely, and
otherwise participate in government to the extent permitted by law and, at the same time,
protect the rights of a person to file meritorious lawsuits for demonstrable injury.” §
27.002; ExxonMobil Pipeline Co. v. Coleman, 515 S.W.3d 895, 898 (Tex. 2017). To
effectuate the purpose of the TCPA, the Legislature included an expedited manner for
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dismissing claims brought to intimidate or to silence a defendant’s exercise of the
enumerated First Amendment rights. See Coleman, 515 S.W.3d at 898. See also §
27.003.
Under the anti-SLAPP provisions of the TCPA, a defendant moving to dismiss
must show by a preponderance of the evidence6 that the plaintiff’s claim is based on,
relates to, or is in response to the defendant’s exercise of: (1) the right of free speech,
(2) the right to petition, or (3) the right of association. § 27.005(b). If the defendant
demonstrates that the plaintiff’s suit implicates one of these rights, the burden shifts to
the plaintiff to establish by clear and specific evidence7 a prima facie case8 for each
essential element of the claim in question. § 27.005(c). Even when the plaintiff meets its
burden, the trial court still must dismiss the lawsuit if the defendant “establishes by a
preponderance of the evidence each essential element of a valid defense to the plaintiff’s
claims.” § 27.005(d). In determining whether to dismiss a suit, the trial court shall
consider the pleadings as well as the supporting and opposing affidavits. § 27.006.
Under the TCPA, “exercise of the right of free speech means a communication
made in connection with a matter of public concern.” § 27.001(3). A “communication”

6 Preponderance of the evidence means the greater weight and degree of credible evidence
presented in evidence that would create a reasonable belief in the truth of the matter. Murf v. Pass, 249
S.W.3d 407, 409 n.1 (Tex. 2008); Herrera v. Stahl, 441 S.W.3d 739, 741 (Tex. App.—San Antonio 2014,
no pet.).

Proof by clear and specific evidence is more than “mere notice pleading.” In re Lipsky, 460 S.W.3d
579, 590 (Tex. 2015). A party must “provide enough detail to show the factual basis for its claim.” Id. at
590-91.
7

8 The legal meaning of a prima facie case is “evidence sufficient as a matter of law to establish a
given fact if it is not rebutted or contradicted.” In re Lipsky, 460 S.W.3d at 590 (citing Simonds v. Stanolind
Oil & Gas Co., 134 Tex. 348, 136 S.W.2d 207, 209 (1940)). It is the “minimum quantum of evidence
necessary to support a rational inference that the allegation of fact is true.” In re Lipsky, 460 S.W.3d at 590
(citing In re E.I. DuPont de Nemours & Co., 136 S.W.3d 218, 223 (Tex. 2004)).
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includes the “making or submitting of a statement or document in any form or medium,
including oral, visual, written, audiovisual, or electronic.” § 27.001(1); Deaver v. Desai,
483 S.W.3d 668, 672 (Tex. App.—Houston [14th Dist.] 2015, no pet.). A “matter of public
concern” includes an issue related to “health or safety, environmental, economic, or
community well-being, the government, a public official or public figure, or a good,
product, or service in the marketplace.” Id. at § 27.001(7).
ANALYSIS
Whether speech is a matter of public concern is a question of law. Connick v.
Myers, 461 U.S. 138, 148 n.7, 103 S. Ct. 1684, 75 L. Ed. 2d 708 (1983); Klentzman v.
Brady, 456 S.W.3d 239, 257 (Tex. App.—Houston [1st Dist.] 2014), aff’d, 515 S.W.3d 878
(Tex. 2017). Likewise, public figure status is also a question of law. Neely v. Wilson, 418
S.W.3d 52, 70 (Tex. 2013).
In the first appeal, based on the record before it, the Second Court found that,
although animal cruelty could be a matter of public concern, statements made by
Cummins about the care and treatment of bats by Lollar were not a matter of public
concern or controversy. Cummins, 2015 Tex. App. LEXIS 3472, at *24-28. The court
also found there was no evidence to support Cummins’s claim that Lollar was a limitedpurpose public figure. Id. at *26, *28. Furthermore, Cummins was not a media defendant.
Id. at 28.
The “law of the case” doctrine mandates that when a question of law is decided on
appeal by a court of last resort, that decision governs the case throughout any subsequent
proceedings. Hudson v. Wakefield, 711 S.W.3d 628, 630 (Tex. 1986); Allied Mktg. Group.
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v. Paramount Pictures Corp., 111 S.W.3d 168, 177 (Tex. App.—Eastland 2003, pet.
denied) (citing Hudson, 711 S.W.2d at 630). The doctrine is ordinarily applicable only
where the prior appellate decision was rendered in the same case in which the
subsequent appeal is pending; however, it has been applied where the facts in the second
trial are substantially the same as in the first trial, or so nearly aligned that they do not
materially affect the legal issues involved in the second trial. Farmers Group Ins., Inc. v.
Poteet, 434 S.W.3d 316, 329 (Tex. App.—Fort Worth 2014, pet. denied). The public
policy underlying the doctrine is to prevent useless relitigation of issues already decided
between the parties, to ensure consistency, and to promote judicial economy.

See

LeBlanc v. State, 826 S.W.2d 640, 644 (Tex. App.—Houston [14th Dist.] 1992, pet. ref’d).
Under this doctrine, matters of law disposed of in an earlier proceeding will not be revisited
in a subsequent proceeding.
Applying the law of the case doctrine to this case, we are bound by the Second
Court’s determinations that Cummins’s statements did not involve a matter of public
concern and that Lollar was not a limited-purpose public figure. Cummins has not shown
anything different than what was shown in the first case; therefore, we are bound by the
Second Court’s question of law determination that the statements made by Cummins
were not communications “made in connection with a matter of public concern.” As such,
because Lollar’s suit was not based on, related to, or pertained to a matter of public
concern or controversy, the TCPA simply does not apply to this case. Accordingly, the
trial court did not err in denying Cummins’s motion to dismiss based on that statute.
Even if we were to assume arguendo that Cummins could have shown by a
preponderance of the evidence that her right to free speech was implicated and that the
13

TCPA applied, the trial court’s denial of the motion to dismiss would still prevail because
Lollar established by clear and specific evidence a prima facie case of defamation, and
Cummins did not establish by a preponderance of the evidence a valid defense to those
claims. Defamation is “the invasion of a person’s interest in her reputation and good
name.” Hancock v. Variyam, 400 S.W.3d 59, 63 (Tex. 2013). To establish a defamation
claim, a plaintiff must show the defendant: (1) published a false statement of fact to a
third party, (2) that defamed the plaintiff, (3) with the requisite degree of fault (actual
malice if the plaintiff is a public official or a public figure or with negligence if the plaintiff
is a private individual) regarding the truth of the statement, and (4) the statement caused
damages, unless the statements were defamatory per se. In re Lipsky, 460 S.W.3d 579,
593 (Tex. 2015).
Defamation per se refers to statements that are so obviously harmful that general
damages may be presumed. Waste Mgmt. of Tex., Inc. v. Tex. Disposal Sys. Landfill,
Inc., 434 S.W.3d 142, 162 n.7 (Tex. 2014). A statement that injures a person in her office,
profession, or occupation is typically classified as defamatory per se. Hancock, 400
S.W.3d at 64.
The statements made by Cummins against Lollar accuse her of crimes such as
fraud, practicing veterinary medicine without a license, and illegal possession of a
controlled substance. The statements also accuse Lollar of various forms of animal
neglect and violations of state and federal rules and regulations. Cummins’s Internet
posts were damaging to Lollar’s reputation and her livelihood.
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Applying a de novo standard of review to the trial court’s determinations; Watson
v. Hardman, 497 S.W.3d 601, 605 (Tex. App.—Dallas 2016, no pet.), like the Second
Court, we too have before us sufficient evidence that Cummins made the statements in
question with actual malice, i.e., with knowledge that they were false or with reckless
disregard of whether they were true. See Cummins, 2015 Tex. App. LEXIS 3472, at *3667; Huckabee v. Time Warner Entm’t Co., 19 S.W.3d 413, 420 (Tex. 2000). As a private
person, Lollar was only required to establish that Cummins made those statements with
negligence. However, again like the Second Court, we find Cummins’s statements were
so malicious and defamatory that they were defamatory per se—i.e., they were so inclined
to cause injury to Lollar that general damages were presumed. Waste Mgmt. of Tex.,
Inc., 434 S.W.3d at 162 n.7. Accordingly, we find Lollar met her burden of proof under
section 27.005(c) to establish by clear and specific evidence a prima facie case for each
element of her defamation claim. Issue one is overruled.
ISSUE TWO—TEXAS DEFAMATION MITIGATION ACT
In 2013, the Legislature enacted the Texas Defamation Mitigation Act. TEX. CIV.
PRAC. & REM. CODE ANN. §§ 73.051-.062 (West 2017). The purpose of the TDMA is to
provide a method for a person who has been defamed by a publication or broadcast to
mitigate any perceived damage or injury. § 73.052. Under the TDMA, a person may not
maintain a defamation suit unless: (1) the person has made a timely and sufficient
request for a correction, clarification, or retraction from the offending party; or (2) the
offending party has made a correction, clarification, or retraction. § 73.055(a). A request
for a correction, clarification, or retraction must be made during the limitations period for
commencement of the defamation claim. Id. at (b). Furthermore, a person who does not
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request a correction, clarification, or retraction within ninety days after receiving
knowledge of a publication may not recover exemplary damages. Id. at (c). The TDMA
affords a means to quickly mitigate any perceived damage and it promotes early
resolution of disputes arising from a defamatory publication. Hardy v. Commun. Workers
of Am. Local 6215, No. 05-16-00829-CV, 2017 Tex. App. LEXIS 2842, at *17 (Tex. App.—
Dallas March 31, 2017, pet. denied) (mem. op).
ANALYSIS
Here, Cummins sought dismissal of Lollar’s suit under the TDMA for failure to
comply with its requirements. She contends that Lollar did not timely request a correction,
clarification, or retraction under section 73.055(b) and dismissal was the proper remedy
because the TDMA is designed to bar “frivolous, meritless defamation lawsuits exactly
like this one.”
Immediately after the Second Court issued its opinion reversing the permanent
injunction prohibiting Cummins from republishing any of the defamatory statements made
the basis of the first defamation suit, she began reposting statements and a video which
had just been declared defamatory. By her pleadings, Lollar asserts that Cummins began
posting defamatory statements “within one hour” after the Second Court released its
opinion. Using the April 9, 2015 release date of the opinion as the date Lollar received
knowledge of those postings, she had ninety days to request a correction, clarification, or
retraction to be eligible for recovery of exemplary damages. § 73.055(c).
The ninetieth date from April 9, 2015 was July 8, 2015, but Lollar did not request
a written retraction until July 15, 2015. Thus, Lollar’s request was not within the ninety-
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day deadline specified in section 73.055(c).

However, Cummins’s argument that

dismissal of Lollar’s suit was required is mistaken. The only consequence for failing to
make a request for retraction within ninety days is preclusion of recovery of exemplary
damages, not dismissal. See Warner Bros. Entm’t, Inc. v. Jones, 538 S.W.3d 781, 812
(Tex. App.—Austin 2017, pet. filed March 7, 2018). Otherwise, Lollar’s request was made
within the one-year limitations period for a defamation action. See § 16.002(a) (West
2017).9
The TDMA also requires a request for retraction to state “with particularity the
statement[s] alleged to be false and defamatory” and, to the extent known, the time and
place of publication. § 73.055(d)(3). The request must also allege the “defamatory
meaning of the statement[s].” Id. at (d)(4). Lollar’s request for retraction included an
exhibit describing hundreds of statements she wanted retracted. Cummins claims that
Lollar did not comply with her email request for proof that the statements were
defamatory.

However, Lollar provided her with a document entitled, “Disclosure of

Evidence of Falsity” which incorporated the transcript from the first defamation suit in
which the statements were found to be defamatory. Based on these facts, we conclude
that Lollar satisfied the requirements of the TDMA for maintaining her defamation suit.
Issue two is overruled.10
ISSUE THREE—SUFFICIENCY OF THE EVIDENCE TO SUPPORT DEFAMATION WITH MALICE

9

The one-year statute of limitations is fully discussed in Cummins’s fifth issue.

10

We note that if Cummins believed that Lollar did not comply with the requirements of the Act,
she had the option to file a plea in abatement under section 73.062.
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By her third issue, Cummins contends that Lollar did not produce clear and
convincing evidence that she defamed her with malice. To establish actual malice in a
defamation case, a plaintiff must prove that the defendant made the statement “with
knowledge that it was false or with reckless disregard of whether it was false or not.” See
Van Der Linden v. Khan, 535 S.W.3d 179, 202 n.12 (Tex. App.—Fort Worth 2017, pet.
filed March 12, 2018). The following is the entirety of Cummins’s issue challenging
whether Lollar presented sufficient evidence to establish that Cummins acted with malice:
In order to prove malice one must prove that the party knowingly made a
false statement of fact about another party which was not privileged. [Lollar]
did not prove the items were defamatory.
Cummins presents a conclusory statement unsupported by argument or legal
authority. See TEX. R. APP. P. 38.1(i); Hornbuckle v. State Farms Ins., No. 02-15-00387CV, 2016 Tex. App. LEXIS 11197, at *8 (Tex. App.—Fort Worth Oct. 13, 2016, no pet.)
(mem. op.). An appellate court has no duty to brief issues for an appellant. Hornbuckle,
2016 Tex. App. LEXIS, at *7-8. Applying even a liberal construction of Rule 38.1(i) of the
Texas Rules of Appellate Procedure, we cannot say that Cummins met the minimal
standard of substantial compliance with the rule. Resultantly, she has not preserved her
issue on malice for our consideration. Issue three is overruled.
ISSUE FOUR—FORGERY, FRAUD, AND PERJURY
Cummins’s fourth issue asserts the trial court erred in denying her motion to
dismiss because Lollar and her attorney, Randy Turner, committed forgery, fraud, and
perjury. We disagree.
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For the first time on appeal, Cummins argues that Turner and Lollar have unclean
hands and she makes numerous accusations against Turner culminating in a suggestion
that he be disbarred. Cummins alleges that Turner and Lollar acted in concert to commit
forgery, fraud, and perjury in emails, affidavits, and exhibits. Cummins also claims that
Lollar perjured herself about the financial status of BWS.
Preservation of error reflects important prudential considerations recognizing that
the judicial process benefits greatly when trial courts have the opportunity to first consider
and rule on error. Burbage v. Burbage, 447 S.W.3d 249, 258 (Tex. 2014) (citing In re
B.L.D., 113 S.W.3d 340, 349 (Tex. 2003)).

Affording trial courts this opportunity

conserves judicial resources and promotes fairness by ensuring that a party does not
neglect a complaint at trial and raise it for the first time on appeal. Burbage, 447 S.W.3d
at 258.
By failing to object to emails, affidavits, and exhibits in the trial court, Cummins has
waived any complaint for appellate review. The time for Cummins to have raised issues
of forgery, fraud, and perjury was in the trial court at the hearing on her motion to dismiss.
She did not present those issues thereby depriving the trial court of the opportunity to
evaluate and rule on them. Issue four is overruled.
ISSUE FIVE—STATUTE OF LIMITATIONS
By her fifth issue, Cummins contends the trial court erred in denying her motion to
dismiss based on the one-year statute of limitations for defamation. We disagree.
An action for defamation is subject to a one-year statute of limitations from the date
of accrual. § 16.002(a) (West 2017). Generally, an action for defamation accrues when
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the defamatory statement is published or circulated. Velocity Databank, Inc. v. Shell
Offshore, Inc., 456 S.W.3d 605, 609(Tex. App.—Houston [1st Dist.] 2014, pet. denied).
A defamation claim arising out of a website would accrue from the day the matter was
published or circulated. Id.
By her brief in support of her amended motion to dismiss, Cummins argued that
any Internet posts made prior to April 15, 2014, exactly one year before Lollar filed her
second defamation suit, fell outside of the limitations period. At the hearing on the motion
to dismiss, Lollar introduced, and the trial court admitted an exhibit containing hundreds
of posts dated between July 2014 and July 2015. On appeal, without citing any relevant
authority other than the statute of limitations for defamation,11 Cummins argues that those
posts were cut and pasted from earlier posts and, therefore, fell outside the statute of
limitations period based on the “first publication standard.”
The Second Court issued its opinion on April 9, 2015. Lollar’s underlying suit was
filed on April 15, 2015. Cummins filed her original motion to dismiss on July 21, 2015,
and her amended motion to dismiss on February 8, 2016. In her response to Cummins’s
original motion, Lollar included her four-page affidavit listing numerous statements posted
by Cummins which were found to be defamatory in the first suit. Lollar also filed a
response to Cummins’s amended motion that included a request for retraction under the
TDMA and an exhibit that listed hundreds of statements published subsequent to July
2014. Those posts, which are the basis of Lollar’s second defamation suit, fall within the

11 Rule 38.1(i) of the Texas Rules of Appellate Procedure requires an appellant to cite appropriate
legal authorities in support of his or her argument. Failure to do so results in inadequate briefing and waiver
of the argument. Sanders v. Future Com, Ltd., No. 02-15-00077-CV, 2017 Tex. App. LEXIS 4575, at *1819 (Tex. App.—Fort Worth May 18, 2017, no pet.) (mem. op.).
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one-year statute of limitations from the date suit was filed on April 15, 2015. Issue five is
overruled.
ISSUE SIX—LACK OF JURISDICTION
Again, without citation to any legal authority,12 Cummins contends the trial court
should have granted her motion to dismiss for lack of both personal and subject matter
jurisdiction and because Tarrant County, Texas, was not a proper venue for Lollar’s suit.
We disagree.
Whether a court has personal jurisdiction over a nonresident defendant is a
question of law we review de novo. BMC Software Belgium, N.V. v. Marchand, 83 S.W.3d
789, 794 (Tex. 2002). A court has power to decide a case only if it has “both subject
matter jurisdiction over the controversy and personal jurisdiction over the parties.” TV
Azteca v. Ruiz, 490 S.W.3d 29, 36 (Tex. 2016) (citing Spir Star AG v. Kimich, 310 S.W.3d
868, 871 (Tex. 2010)). Subject matter jurisdiction involves a court’s “power to hear a
particular type of suit,” while personal jurisdiction “concerns the court’s power to bind a
particular person or party.” TV Azteca, 490 S.W.3d at 36 (citing CSR Ltd. v. Link, 925
S.W.2d 591, 594 (Tex. 1996)).
A court has personal jurisdiction over a nonresident defendant only if the
requirements of both the Due Process Clause of the Fourteenth Amendment and the
state’s long-arm statute are satisfied. Moncrief Oil Int’l Inc. v. OAO Gazprom, 414 S.W.3d
142, 149 (Tex. 2013). Under the Due Process Clause, a defendant must have sufficient

12

Again, Cummins failed to comply with Rule 38.1(i) of the Texas Rules of Appellate Procedure by
not providing this court with any legal authority to support her argument.
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minimum contacts with the forum so that maintaining suit there will not offend “traditional
notions of fair play and substantial justice.” Int’l Shoe Co. v. Washington, 326 U.S. 310,
316, 66 S. Ct. 154, 90 L. Ed. 95 (1945). Section 17.042 of the Texas Civil Practice and
Remedies Code, known as the Texas “long-arm statute,” sets out a nonexclusive list for
establishing whether a nonresident does business in Texas for purposes of personal
jurisdiction, to wit: (1) contracts by mail or otherwise with a Texas resident and either
party is to perform the contract in whole or in part in this state; (2) commits a tort in whole
or in part in this state; or (3) recruits Texas residents, directly or through an intermediary
located in this state, for employment inside or outside this state. § 17.042 (West 2015).
Personal jurisdiction involving Internet cases is resolved using a sliding scale and is
determined by the degree of interaction. Reiff v. Roy, 115 S.W.3d 700, 705-06 (Tex.
App.—Dallas 2003, pet. denied).
Cummins argues that because the Second Court found no evidence that she
breached her internship contract, Lollar cannot use a “false” breach-of-contract claim to
confer jurisdiction in Texas. Cummins misses the point. Her internship contract entered
in Texas was not found to be invalid. Additionally, the photos and videos used in her
online posts were taken in Texas and used to defame a Texas resident. By her repeated
Internet transmission of photos and videos she took in Texas and by the formation of a
valid internship contract entered in Texas, Cummins had sufficient minimum contacts to
subject herself to the jurisdiction of a Texas court. Michiana Easy Livin’ Country, Inc. v.
Holten, 168 S.W.3d 777, 784 (Tex. 2005).
Cummins also bases her complaint on a perceived bias between Lollar’s attorney,
the attorney’s wife, and their personal friendships with numerous judges and justices in
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Tarrant County, Texas, including justices on the Second Court. Her solution is to remove
the case to federal court or California. Because Cummins cites no authority for her
contention that the trial court lacked subject matter jurisdiction, she has waived any
complaint on that basis. See TEX. R. APP. P. 38.1(i). Issue six is overruled.
CONCLUSION
The trial court’s Order Denying Motion to Dismiss is affirmed.

Patrick A. Pirtle
Justice
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